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Statement. 

The appellees were tried in the lower court under an 
indictment for murder, and the jury returned a verdict 
of ?wt guilty as to both (Rec., pp. 1, 33). 

This case comes here on appeal by the Government 
from the ruling of the trial court in directing a verdict 
for the defendants. 

The appellant assigns the following errors: 

1. The court erred in refusing to admit in evidence 
before the jury the papers offered as the confession of 
the defendant Evans. 

2. The court erred in refusing to admit in evidence 
before the jury the papers offered as the confession of 
the defendant O’Donnell. 

3. The court erred in refusing to allow the United 
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States to enter a nolle prosequi on the indictment as 
against the defendant O’Donnell,and refusing to discharge 
the defendant O’Donnell, that he may become a witness 
for the United States. 

4. The court erred in refusing to allow the motion of 
the United States that a verdict of not guilty be directed 
for the defendant O’Donnell, and that said defendant be 
discharged during the trial in order that he may become 
a witness for the United States. 

5. The court erred in directing the jury to return a 
verdict of not guilty for the defendants. 


ARGUIUENT, 

The Government’s right of appeal in a criminal case 
rests solely upon the provisions of Sec. 935 of the Code. 

The extended discussion upon appellant’s brief of the 
question of the right of appeal in a criminal case by the 
State, does not in any degree enlighten the question of 
the Government’s right of appeal, in the situation of 
this case, under the express terms of said section of the 
Code. 

We are not here concerned with the prerogatives of 
the King or the statutes of the various States relating 
to the right of appeal by the Sovereign or State, in a 
criminal case. 

Section 935 of the Code confers upon the Government 
the same right of appeal a defendant may have. 

Construing this statute strictly or even liberally, what 
right of appeal accrues to the Government in this case? 

It is respectfully submitted that the record in this 
case discloses that this appeal is predicated upon and 
from questions of fact determined in the court below, to 
wit: 
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1. The jury upon questions of fact found in favor of 
the defendants. It is well settled that a defendant has 
no right of appeal from the finding of questions of fact 
by a jury against him. 

Then upon what ground may the Government appeal 
from the findings of fact by a jury in favor of a de¬ 
fendant? 

2. The charge of the court in directing a verdict in¬ 
volved only questions of fact (Rec., p. 33). 

If any questions of law were involved, no exceptions 
were reserved by the Government. 

3. In respect of the Government’s first and second 
assignments of error, the ruling of the trial court com¬ 
plained of plainly involved only ultimate questions of 
fact as found by the court. 

In concluding its ruling the court said: 

‘‘Also, in sustaining the defendant’s objection 
to the admission in evidence of these alleged con¬ 
fessions, the court takes into consideration the 
state of the evidence on behalf of the Government, 
especially that there is not evidence yet in the 
case tending to show that the defendants or either 
of them at any time assaulted the deceased with 
the purpose to hill^ nor is there any proffer by the 
Government of any evidence upon this material 
point, nor is there anything in the alleged con¬ 
fessions, even if admitted, tending to show that 
the defendants or either of them assaulted the 
deceased with a specific purpose to kill. 

“Further, the court also takes notice of the 
state of the evidence in respect of the alleged 
cause of death of deceased, there being no suffi¬ 
cient evidence in the case to warrant the jury 
in finding beyond any reasonable doubt that the 
defendants or either of them inflicted upon the 
deceased the injury which the evidence shows 
was the immediate cause of death, nor was there 
any proffer by the Government of further proof 
upon this point” (Rec., p. 21). 
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These facts show that the alleged confessions were ut¬ 
terly immaterial in respect of any question of fact in¬ 
volved in the issue joined. 

Such a question as this, by all the authorities, is al¬ 
most entirely left to the sound discretion of the trial 
court, and no case can be found where the exercise of 
this discretion in favQr of a defendant has been re¬ 
versed. 

Therefore these assignments present no questions ap¬ 
pealable, because: 

1, They relate only to questions of fact found by the 
lower court. 

2. The ruling of the lower court in favor of a defend- 
anty exclnding an alleged confessiony involves the exer¬ 
cise of a sound judicial discretion, which it is reasonably 
assumed no appellate court will disturb, except in a case 
of exceptional abuse of this discretion. 

4. The appellant’s third assignment of error is based 
upon the provisions of section 921 of the Code. 

The first clause of this section provides: 

“When two or more persons are jointly indicted 
the court may, before a defendant has gone into 
his defense, direct any such defendant to be dis¬ 
charged, that he may be a witness for the United 
States,” 

The Government’s brief discusses this section as relat¬ 
ing to the right in any case to enter a nolle prosequi. 

The rule as to nolle prosequi varies somewhat in differ¬ 
ent jurisdictions, but whatever may be the rule under 
other circumstances, it is well settled that after the jury 
has been impaneled and jeopardy has attached a nolle 
prosequi can not be entered over the objection of a 
defendant, except after conviction. 

No authorities need be cited on this subject. 

But the question of the right to enter a nolle prosequi 
is not the precise question here, as this section provides 
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that the court may,^' etc., and is entirely silent as to 
any authority or control by the prosecuting officer in the 
matter. 

It would seem from a fair construction of this part of 
section 921 that the matter rests entirely in the discretion 
of the court, subject to the objection of a defendant. 

It may be contended by the Government that inas¬ 
much as section 921 provides that ^‘such order of dis¬ 
charge, in either case, equally with the verdict of acquittal, 
shall be a bar to another prosecution for the same offense,” 
a defendant may not invoke his rights under the Consti¬ 
tution. 

But it is a new and strange doctrine that a citizen of 
the United States, in the absence ( f any judicial for¬ 
feiture or disability, may, over his objection, be stripped 
by the mere arbitrary will of any judge or prosecuting 
officer of his constitutional rights, and that upon the sole 
ground that Congress has provided legislative compensa¬ 
tion for such deprivation of rights, and this a defendant 
must accept without any just ground of complaint. Such 
is not the law. 

It has been judicially ascertained that the Constitution 
is in force in the District of Columbia, and it may be 
fairly presumed that the framers of section 921 of the 
Code knew that a defendant could not, against his willy 
be denied the right to have the verdict of the jury when 
once placed in jeopardy, and the provision of the section 
of the Code under consideration was intended to protect 
a defendant who voluntarily waived this right to become 
a witness for the Government or the other parties accused 
with him. 

The court, even if inclined to exercise its discretion in 
favor of the motion of the Government to discharge 
O’Donnell, that he might give evidence for the United 
States, had no legal power to do so over the objection of 
this defendant nor to in any manner coerce him in 
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respect of this matter. The plain inability or want 
of power in the court to enforce any such order of 
discharge against the consent of a defendant establishes 
beyond all controversy that the court has no right or 
power to grant a motion to discharge a defendant that 
he may become a witness for the Government, over the 
objection of such defendant. 

Being a matter of discretion entirely, the court^s ac¬ 
tion can not be made the subject of review by an appel¬ 
late court. 

The Government’s fourth assignment of error relates to 
the second or last clause of said section 921 of the Code. 

This assignment requires no further notice than to 
suggest that the last clause of section 921 relates to an 
accused party, and in nowise concerns the Government, 
hence furnishes no ground for complaint by the Govern¬ 
ment, and this assignment of error presents no question 
for reviev/ here. 

Appellees further respectfully submit: 

1. That the record in this case does not disclose an ap¬ 
peal predicated upon any final order, judgment or decree 
or interlocutory order of the Supreme Court of the Dis¬ 
trict of Columbia, or other legal ground of appeal con¬ 
templated by section 226 of the Code, relating to the 
jurisdiction of this court. 

2. That appellant’s fifth and last assignment of error 
can not be considered on this appeal for the reason that 
the bill of exceptions does not show or state that it con¬ 
tains the substance of all the evidence taken or heard on 
the trial in the court below, nor can it be fairly inferred 
from the face of said bill of exceptions that it contains 
the substance of all of said evidence. 

3. That the appellant’s first, second, third, and fourth 
assignments of error can not be considered on this ap¬ 
peal for the reason that the bill of exceptions herein 
does not show, state, or disclose upon its face that it 
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exhibits or contains the substance of all the evidence 
taken, received, and heard at the trial in the court below 
relating to said assignments of error, nor can it be 
reasonably inferred from said bill of exceptions that it 
contains and states the substance of all of said evidence. 

Appellees have not considered upon this brief the long 
list of authorities cited by counsel for the Government 
upon the subject of confessions, for the reason that 
the cases discussed disclose nothing new, and no case 
is presented entirely analogous to the case now under 
consideration here. 

Nor have the appellees deemed it important to notice 
the elaborate citations by counsel for the Government 
upon the subject of nolle prosequi^ as the rules of law 
relating thereto are not a matter of contention on this 
appeal. 

It is submitted that the record herein discloses no 
error by the trial judge in this case. 

Respectfully submitted. 

THOS. C. TAYLOR, 
Counsel for Appellees. 






